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ELECTRIC RESTRUCTURING LEGISLATION

THURSDAY, JUNE 17, 1999

HOUSE OF REPRESENTATIVES,
COMMITTEE ON COMMERCE,
SUBCOMMITTEE ON ENERGY AND POWER,
Washington, DC.

The subcommittee met, pursuant to notice, at 10 a.m., in room
2123, Rayburn House Office Building, Hon. Joe Barton (chairman)
presiding.

Members present: Representatives Barton, Bilirakis, Stearns,
Largent, Burr, Whitfield, Rogan, Shimkus, Shadegg, Pickering,
Bryant, Ehrlich, Bliley (ex officio), Hall, McCarthy, Sawyer, Mar-
ke})r, Pallone, Gordon, Rush, Wynn, Strickland, and Dingell (ex offi-
cio).

Staff present: Joe Kelliher, majority counsel; Cathy VanWay, ma-
jority counsel; Donn Salvosa, legislative clerk; and Sue Sheridan,
minority counsel.

Mr. BARTON. The subcommittee will come to order.

We want to welcome the Secretary of Energy, the Honorable Wil-
liam Richardson.

Today we will have a hearing on electricity competition, the ad-
ministration’s bill, Comprehensive Electricity Competition Act of
1999. This is our seventh day of hearings on electricity restruc-
turing. The question before the Congress is whether retail markets
should be opened, how best to open them.

Today we see a very tangible sign of momentum as we hear from
the Secretary of Energy, Bill Richardson, about the Clinton Admin-
istration’s plan for a comprehensive electricity competition restruc-
turing bill. But before we start to discuss the bill, I have some good
news. The Texas legislature recently passed a restructuring bill
and I talked to George W. Bush yesterday on the telephone, that
he plans to sign that bill into law tomorrow in Austin, Texas. I am
very pleased that the Texas legislature voted so overwhelmingly to
give Texas consumers a choice in their electricity supplier. When
Governor Bush signs the bill tomorrow, it will be a banner day for
Texas and a major step in promoting choice for electricity con-
sumers across the United States.

Here in Washington, the action which just happened in Texas
should be helpful, as myself and Ralph Hall, the ranking member,
begin to craft a comprehensive consensus bill for the subcommittee
to consider in the near future. The bill is supported by a broad coa-
lition. The coalition will consist of business groups, labor unions,
utilities, environmentalists and many other groups. We hope that
it will show at the Federal level we can do the same things that
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Texas and other States have done in creating consensus at the
State level.

On April 15, 1999 the Clinton Administration issued its com-
prehensive electricity competition plan. The plan addresses retail
competition, consumer protection, transmission system reliability,
promotion of public benefits, and clarification of Federal and State
authority. It also examines what the scope of Federal legislation
should be with respect to reliability in transmission.

Many of us on the subcommittee had the pleasure of meeting
with Secretary Richardson several weeks ago in the first meeting
of our Tuesday working group which is being co-chaired by Con-
gressman Pickering and Congressman Sawyer. At that time we
were very encouraged by the administration’s willingness to work
together on the issue before us today. Myself and others on the
subcommittee and at the staff level have had a chance to study the
administration’s bill closer since it was introduced. I am heartened
to see that we agree on many of the same goals, although in some
cases perhaps there will be some disagreement about the means of
reaching those goals, especially with respect to the Renewable Port-
folio Standard and the Public Benefits Fund; but there are many
more issues of consensus than not, including the Federal and State
jurisdiction issue, the reliability standard issue, and PUHCA and
PURPA repeal, among others.

Utility competition benefits all consumers and electric utility re-
structuring should save American consumers up to $20 billion an-
nually. It is also noteworthy that billions of dollars in savings
should realize for Federal spending. Since the U.S. Government is
one of the largest consumers of electricity, it would stand to reason
that the Federal Government would realize enormous savings from
competitive electricity markets.

In 1997, the Federal Government used 53.6 billion kilowatt
hours, 55 percent of which was used by the Department of Defense.
At this rate for each 1 cent per kilowatt hour saved through com-
petition, the government saves half a billion dollars. In fact, the
GAO has estimated that Federal spending on electricity could de-
crease by as much as $8 dollars over several years if it purchased
its electricity competitively. That is a savings that even those of us
in Washington can appreciate.

I look forward to hearing from Secretary Richardson this morn-
ing on how the administration hopes to work with the Congress to
proceed on a comprehensive bipartisan electricity restructuring bill
to allow consumers in the United States to realize these savings.

Mr. Secretary, we welcome you.

[The prepared statement of Hon. Joe Barton follows:]

PREPARED STATEMENT OF HON. JOE BARTON, CHAIRMAN, SUBCOMMITTEE ON ENERGY
AND POWER

Today we gather for our seventh day of hearings on electricity restructuring. The
question before Congress has shifted from “whether” retail markets should be
opened to “how” best to open them. Today we see a very tangible sign of momentum
as we hear from Secretary of Energy Bill Richardson about the Administration’s
plans for a comprehensive electricity restructuring bill.

But before we start to discuss the Administration’s bill, I have some good news
to report. The Texas legislature has passed a restructuring bill and I have it on good
authority that Governor George W. Bush will sign that legislation into law tomor-
row.
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I am very pleased that the Texas legislature voted so overwhelmingly to give
Texas consumers a choice in their electricity supplier. When Governor Bush signs
the bill tomorrow it will be a banner day for Texas and a major step in promoting
choice for electricity consumers across the United States.

Here in Washington, this Texas action will be very helpful for me and Ranking
Member Ralph Hall in working to craft a comprehensive consensus bill in the Sub-
committee. The bill is supported by a broad coalition. This coalition consists of busi-
ness groups, labor unions, utilities and environmentalists, and has shown us at the
Federal level that broad consensus is possible.

Now back at the Federal level, on April 15, 1999, the Clinton Administration
issued its Comprehensive Electricity Competition Plan. This plan addresses retail
competition, consumer protection, transmission system reliability, promotion of pub-
lic benefits, and clarification of federal and state authority and examines what the
scope of Federal legislation should be with respect to reliability and transmission.

Many of us on the subcommittee had the pleasure of meeting with Secretary Rich-
ardson several weeks ago in the inaugural gathering of our Tuesday afternoon meet-
ings co-hosted by Congressman Pickering and Congressman Sawyer. At that time
we were encouraged by the Administration’s willingness to work together on this
critical issue. Now that I have had a chance to study the Administration’s bill closer,
I am heartened to see that we agree on many of the same goals, although in some
cases we disagree on the means of getting there, especially with respect to a renew-
able portfolio standard and a public benefits fund. But there are more issues of con-
sensus than not, including Federal/State jurisdiction, reliability standards, PUHCA
and PURPA repeal, among others.

Utility competition benefits all consumers and electric utility restructuring saves
American consumers $20 billion annually. Also noteworthy is the billions of dollars
in savings for Federal spending. As the largest consumer of electricity, the Federal
Government stands to realize enormous savings from competitive electricity mar-
kets. In 1997, the Federal government used 53.6 billion kilowatt hours, 55% of
which was used by the Department of Defense. At this rate, for each $.01 per kilo-
watt hour saved through competition, the government saves half a billion dollars.
In fact, the Government Accounting Office has estimated that federal spending on
electricity would decrease by as much as $8 billion over several years, if it pur-
chased that electricity competitively.

I look forward to hearing from Secretary Richardson how the Administration
hopes to proceed on electricity restructuring to allow consumers to realize this sub-
stantial savings.

Mr. BARTON. Does the gentleman from New Jersey wish to give
an opening statement?

Mr. PALLONE. Yes.

Mr. BARTON. The gentleman is recognized.

Mr. PALLONE. Thank you, Mr. Chairman, and I also want to wel-
come Secretary Richardson before our subcommittee once again. I
wanted to start by commending the administration for substan-
tially improving its restructuring bill since last year and, just by
example, I noticed improvements in the Renewable Portfolio Stand-
ard and inclusion of incentives for combined heat and power sys-
tems and distributed power technologies.

I also would applaud the inclusion of a Public Systems Benefits
Fund. Further, the bill includes stronger liability language, and
while the aggregation provision may leave some room for improve-
ment, it certainly is an important component of any comprehensive
restructuring bill and one which is important to protect consumers,
municipalities and cooperatives in all States.

In addition, I am glad that the administration has included emis-
sions trading in its bill. However, the bill does not go far enough,
in my opinion, to protect the environment. The administration’s cap
and trade program only applies to NOx emissions.

Shortly I will be reintroducing a bill that includes environmental
and consumer protection provisions, the heart of which is a multi-
pollutant emissions trading program. Addressing NOx emissions
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alone I don’t think will sufficiently reduce greenhouse gas emis-
sions. My bill will include trading for NOx, sulfate particulate mat-
ter, and carbon dioxide, and will address mercury emissions, as
well.

According to a study by the Alliance to Save Energy, the Union
of Concerned Scientists and others, “the U.S. electric sector alone
is responsible for about 8 percent of total global carbon dioxide
emissions,” and we must do our part to reduce these emissions. In
addition, if utilities act to reduce NOx emissions now, and then
have to retrofit to reduce other pollutants later, they will experi-
ence exorbitant costs. So, many utilities are supportive of the ap-
proach taken in my bill to simultaneously address multiple pollut-
ants.

Further, I think it makes practical sense to include all power
plants—old and new—in a trading program, as we restructure the
electric utility sector to level the playing field. Otherwise, con-
sumers would have an incentive to purchase cheaper or dirtier
power, and trading is the most cost-effective way for utilities to
achieve emissions reductions.

I look forward to hearing Secretary Richardson’s perspectives on
these and other provisions.

Thank you, Mr. Chairman, for holding this important hearing.

Mr. BARTON. Thank you, Congressman Pallone.

The gentleman from Kentucky, Mr. Whitfield, is recognized for
an opening statement.

Mr. WHITFIELD. Thank you, Mr. Chairman. All of us are anxious
for this 7th hearing this year on this important subject, and we are
particularly pleased that Secretary Richardson is with us today. He
has a wide breadth of experience in a lot of different areas and we
welcome his testimony.

I am focused on Section 701 of the administration’s bill, the NOx
cap and trade provision. When this legislation started out, all of us
were focused on a public policy discussion of deregulation of the
electrical industry, but as we explore these bills, we find more and
more environmental provisions in there. All of us are committed to
the environment, but we want to make sure we have a balanced
approach that is based on sound science and that is one of the pro-
visions that I particularly want to look this morning. I look forward
to the Secretary’s testimony and I yield back the balance of my
time.

Mr. BARTON. We thank you. The gentleman from Tennessee, Mr.
Gordon, is recognized for an opening statement.

Mr. GORDON. Thank you, Mr. Chairman. I just want to welcome
the Secretary back and say that in my memory I can’t think of any
member of the Cabinet who has inherited more long-festering,
high-profile issues than you, Mr. Secretary. To your credit, you
have stepped up to the plate, time and time again, to put a good
starting point with the administration and I hope that some of
these issues which have lingered can now move forward and I ap-
preciate your initiative.

Mr. BARTON. Does the gentleman yield back the balance of his
time?

Mr. GORDON. I yield back the balance of my time.
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Mr. BARTON. Does the gentleman from California, Mr. Rogan,
which to make an opening statement?

Mr. ROGAN. No opening statement. I look forward to the testi-
mony. Thank you, Mr. Chairman.

Mr. BARTON. And we recognize the gentleman from Florida, Mr.
Bilirakis for an opening statement?

Mr. BILIRAKIS. Thank you, Mr. Chairman. I have no opening
statement, and I thank you for this hearing. It is always good to
see Secretary Richardson who was an awfully good colleague when
he was with us here, and I trust will remain one. It is good to see
you, Bill.

Mr. BARTON. Does the gentleman from Michigan, Mr. Dingell,
wish to be recognized for an opening statement?

Mr. DINGELL. Thank you, Mr. Chairman. I ask unanimous con-
sent that my full statement be inserted into the word.

Mr. BARTON. Without objection, so ordered.

Mr. DINGELL. First, welcome back to the committee, Bill.

Second of all, I believe there are some questions that need to be
explored with regard to the administration’s bill.

First, how will these proposals affect the States? More than 20
States have enacted retail competition plans in one form or an-
other. Is it necessary for the Congress to micromanage these? What
burdens would the administration’s bill impose on the States and
which State prerogatives would be foreclosed? Does the bill transfer
to State utility commissions, authority normally exercised by legis-
latures of the States? If so, is this good? What kinds of proceedings
would States have to conduct?

How much would they cost? What would be the result with re-
gard to established policies of the State, including taxation? Which
States have already considered competition and would they have to
hold extensive new proceedings to conform with the bill’s opt-out
requirement?

Second, are we talking about deregulation or are we talking
about more regulation? The administration’s bill would confer
broad new authorities on FERC. FERC has a difficult and impor-
tant job to perform in seeing the electric utility industries are able
to function properly during a period of rapid change. Many of these
authorities are new. Are they within the capability of FERC? Will
their establishment require new authorities being given to FERC?

Congress gave FERC substantial new authority in the Energy
Policy Act of 1992, and since then the Commission has issued a
number of important transmission orders. Some of these are still
under review of the courts. Only last month FERC issued a major
proposed rule on regional transmission organizations. In the midst
of this rapid change it is imperative that the committee understand
the extent and the status of FERC’s current authority before decid-
ing whether to amend the power act again.

Third and last, what other policies are covered under the utility
restructuring umbrella? The administration bill includes a number
of noteworthy miscellaneous provisions that may or may not be re-
lated to the core issues in the electric restructuring bill. The legis-
lation would promote a number of social and environmental policies
with somewhat tenuous connection to the central debate, including
a renewable energy portfolio that recognizes some but not all re-
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nevgable resources. Why are we excluding some and including oth-
ers’

The NOx trading program to help EPA carry out an initiative
has been struck down by the courts. How will this work and why
is it there? Have we considered this in connection with air pollution
problems?

The next item is a public benefits program to provide matching
grants to the States which is apparently intended to cushion the
impact of retail competition. This is very interesting because it is
a brand new Federal fund which is going to have to be funded by
consumers. It appears to be susceptible to the same kind of raids
as the Nuclear Waste Fund which has been a play thing for the
budgeteers and for the appropriations people.

While these matters may have merits, I want to know how they
are going to work and why they are there and I want to know what
they are going to do and whether they are in the public interest.
I know, Mr. Richardson, my old and cherished friend, is going to
help us understand all of these questions. Welcome, Mr. Richard-
son.

Mr. BARTON. Does the gentleman yield back the balance of his
time?

Mr. DINGELL. I yield back the balance of my time, and I thank
you, Mr. Chairman.

[The prepared statement of Hon. John D. Dingell follows:]

PREPARED STATEMENT OF HON. JOHN D. DINGELL, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF MICHIGAN

I welcome my friend and former Commerce Committee colleague Bill Richardson
to this hearing. The Secretary has brought us a very comprehensive legislative pro-
posal on electric utility restructuring, reflecting several years of work within the Ad-
ministration and the expertise of a number of interested agencies. I expect the hear-
ing to be informative and look forward to the Secretary’s testimony.

Mr. Chairman, as we examine the Administration’s bill and the other bills on elec-
tric utilities, three general areas should be pursued.

First, how will these proposals affect the states? More than twenty states have
enacted retail competition plans in one form or another. Does Congress need to
micromanage their activities?

What burdens would the Administration’s bill impose on the states, and which
state prerogatives would it foreclose? Does the bill transfer to state utility commis-
sions authority normally exercised by state legislatures—and if so, is this desirable?
What proceedings would states have to conduct—and how much will they cost?
Would states which have already considered competition have to hold extensive new
proceedings to conform with the bill’s “opt out” requirement?

Second, are we talking about deregulation or more regulation? The Administra-
tion would confer broad new authorities upon the Federal Energy Regulatory Com-
mission (FERC). The FERC has a difficult and important job to perform in over-
seeing the electric industry during a time of rapid change. It is possible that, after
thorough examination, the Committee may determine that new grants of regulatory
authority such as the Administration bill proposes are in fact warranted.

However, there is some irony in the suggestion implicit in this bill that, in order
to make markets more competitive, Congress must more closely regulate various as-
pects of industry behavior. Congress gave FERC substantial new authority in the
Energy Policy Act of 1992, and since then the Commission has issued a number of
important transmission orders. Some of these are still under review in the courts,
and only last month FERC issued a major proposed rule on regional transmission
organizations. In the midst of such rapid change, it is imperative that the Com-
mittee understand the extent and status of FERC’s current authority before decid-
ing whether or not to amend the Power Act again.

Third and last, what other policies are covered under the umbrella of utility re-
structuring? The Administration bill includes a number of noteworthy miscellaneous
provisions which may or may not be related to the core issues in any electric re-
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structuring bill. The legislation would promote a number of social and environ-
mental policies with varying degrees of connection to the central debate, including:

* a renewable energy portfolio that recognizes some, but not all, renewable sources;

* a NOx trading program to help EPA carry out an initiative which has been struck
down by the courts;

e a public benefits program to provide matching grants to states, which is appar-
ently intended to cushion the impact of retail competition. It is of particular
concern to me that this new federal fund, which will ultimately be financed by
consumers, appears to be susceptible to the same budgetary diversion as has
afflicted the Nuclear Waste Fund. This is not a path the Committee should
lightly tread again.

While it may be that these provisions have some merit, they have a uniformly reg-
ulatory cast which warrants our close attention in the context of a bill designed to
promote the operation of the free market.

I look forward to hearing the Secretary’s testimony, and to asking him questions
about the very significant legislative proposal he has brought before the Committee.

Mr. BARTON. Before we introduce Mr. Largent for an opening
statement, the Chair wants to make a point of personal privilege.
Susan DeLay, who is my senior district representative from Arling-
ton, Texas, recently married, is standing in the back of the room
and we welcome you, and if you want to sit down, we do have a
chair for you. We just can’t let you sit where the Secretary of En-
ergy is sitting. That is reserved for special people.

The Chair would recognize Mr. Largent.

Mr. LARGENT. Thank you, Mr. Chairman. I too want to welcome
the Secretary here today and thank him for his leadership at the
Department of Energy on this important issue.

I think that this particular issue presents a lot of opportunities
for the entire country that we will have the opportunity to benefit
in many, many ways, other than just seeing our electric bills go
down. I think the opportunities for job creation, economic growth,
improved environment, are many and so I want to thank him for
his leadership.

I think the ranking member raises a number of important ques-
tions and I hope that he will take the time to listen to the re-
sponses in this meeting, and I think he will get some satisfactory
answers to the questions that he raised as a result of the Sec-
retary’s testimony here today and I yield back the balance of my
time.

Mr. BARTON. The Chair would recognize the distinguished rank-
ing member of the subcommittee, Mr. Hall, for an opening state-
ment.

Mr. HALL. Thank you, Mr. Chairman. Of course I welcome Mr.
Richardson. The bill that they sent us this spring I think has
served pretty well to advance the debate. It frames the issues for
the subcommittee very well. Since you were here last, Mr. Richard-
son, the Texas legislature has passed a very comprehensive utility
restructuring bill that is going to be signed into law by President—
Governor Bush tomorrow. We will have some important questions
to ask you and we thank you again for your presence.

Mr. BARTON. I thank the gentleman for that opening statement.
Does the gentleman from Tennessee, Mr. Bryant, wish to make an
opening statement?

Mr. BRYANT. Thank you, Mr. Chairman. I am not sure that I can
top that. I may just let that lay out there to be taken into consider-
ation by all those here.
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Welcome, Mr. Secretary, and I thank you for being here today.
I certainly out of great respect for you and your office will limit my
remarks. We are all looking forward to hearing from you today on
these very important issues. I am sure that we certainly miss you
at third base as we approach that very important game next
Thursday.

Mr. BARTON. The Chair recognizes Mr. Markey for an opening
statement.

Mr. MARKEY. Thank you, Mr. Chairman, very much. I thank you
for holding this hearing. I have been, as you know, developing
ideas in this area as well, based upon my earlier discussions with
President Dukakis, I mean President Tsongas—as a former future
Cabinet officer in several administrations, I have learned to keep
my own enthusiasm for future administrations very low. However,
when there is a future administration, I am sure that Secretary
Richardson will continue his streak of the largest number of Cabi-
net posts ever held by a single American, and that is because he
is one of our great Americans.

And I thank you, Mr. Secretary, for your leadership in all of the
areas, not just here at the Department of Energy, but when you
were here on this committee and at the U.N. You have been one
of the most distinguished Americans of this decade and I thank
you. I think you will be remembered for that.

You know, here we are, I am up to my lifetime 100th hearing on
the restructuring of the electric utility industry. I was thinking of
missing it, but like Cal Ripken I thought that I would keep it going
for a while longer. Perhaps there is an end in sight.

You have had every question posed and every conceivable answer
that could be given, given. But out here there is still the remainder
of the monopoly segment of the utility industry, and I appreciate
their rabid enthusiasm for keeping monopolies in place. The same
group of cable and local telephone and long distance telephone and
wholesale electric monopolists sat here over the last 10 years, and
this final group of monopolists sit here, continuing to hope that
they can beat back the path of progress that will lead to lower elec-
tric rates and more job creation for our country. I understand that.

There are swimming pools and wings being built onto their
homes even as we sit here right now, and they clearly don’t want
this bill resolved for yet another Congress. That is their only goal.
They have no other goals. It is a natural instinct that all lobbyists
have, and there are an infinite number of questions that they can
raise about any bill, and I am sure that they are going to continue
to do so, sitting out there.

The gentleman from Oklahoma and I have done our best in intro-
ducing a comprehensive piece of legislation to answer many of the
questions that have been raised. Let me briefly discuss some of the
key elements of our compromise. Rather than a date certain Fed-
eral mandate, our bill provides for a flexible mandate that allows
States, municipal utilities, and co-ops the choice to opt out of retail
competition if they conclude that moving to competition will have
a negative impact on consumers, or if their monopolies just tell
their States that they don’t want any more competition, whichever
is a more powerful influence on the State.
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We have included provisions on reciprocity and PUHCA which
are intended to further incentivize States to move toward competi-
tion. Our bill also gives the FERC new authority to take action to
curb market power, which is absolutely critical as we move from
the old world of rate-regulated utility monopolies to a competitive
marketplace.

Under our bill FERC would be able to force utilities to mitigate
their market power. If the utility failed to take appropriate action,
FERC would be able to impose cost-based rather than market rates
on the utilities’ wholesale or retail sales, and could order a utility
to turn over its transmission facilities to a regional transmission
organization.

In addition, the Largent-Markey bill contains a number of impor-
tant provisions to protect consumers and the environment. It gives
the FTC the authority to mandate uniform consumer disclosure re-
quirements, including information regarding prices, generation
sources, and generation emissions. It prohibits cramming or slam-
ming and protects privacy, and it contains a number of provisions
aimed at ensuring that restructuring does not degrade environ-
mental protections. We have new tax credits for renewables and
energy efficiency which are aimed at incentivizing investment in
and expansion of renewables generation and efficiency. We have
net metering and interconnection provisions aimed at fostering the
growth of cleaner distributed power generation.

We took the administration’s bill as a working document. We
modified some of the sections trying to bridge the gulf between the
various philosophies and regions on this committee in an effort to
produce something that ultimately may be passable. I don’t think
that either of us contend that it is necessarily the Magna Carta but
it is a working, living document that has tried to deal with the
times——

Mr. BARTON. Would the gentleman from Massachusetts under-
stand that opening statements, with the exception of the ranking
members of the full committee and the chairman and subcommittee
chairman are normally 3 minutes.

Mr. MARKEY. I yield back the balance of my time, Mr. Chairman.

Mr. BARTON. We appreciate the opening statement. The gen-
tleman from Massachusetts has done yeomen’s work and is one of
many informed members of the subcommittee on this issue.

The chairman of the full committee has just arrived, and the
Chair would be happy to recognized the distinguished gentleman
from Richmond for an opening statement.

Chairman BLILEY. Thank you, Mr. Chairman. I apologize for
being late. I want to commend you not only for holding this hearing
on H.R. 1828, the Comprehensive Electricity Competition Act, but
also your leadership on this issue.

I know that the success of Congressman Pickering’s working
group is in no small part attributable to your hard work. I want
to personally thank you, Secretary Richardson, for your appearance
today and for your tireless efforts in championing a competitive
electric power market. Your participation, Mr. Secretary, I am con-
fident will make this hearing most useful.

“Retail competition will be good for consumers, good for the econ-
omy and good for the environment.” Those are your words, Mr. Sec-
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retary, but they could have as easily been mine. I am a Republican
and you a Democratic, but we both agree that a true competitive
electricity power market at both wholesale and retail levels bene-
fits all Americans. To its credit the Department of Energy’s leader-
ship in producing credible administration-wide analysis of competi-
tion’s impact on the economy makes clear that every customer,
urban and rural, wins with competition. And it highlights the fact
that efforts to short-circuit the process by going to other depart-
ments that have no expertise in energy are futile and lead to short-
lived and incorrect conclusions.

I believe it is fair to say that we both believe that competition
will lower all consumers’ electricity bills. Choice leads to a more ef-
ficient and leaner industry. It sparks innovative technologies and
services whose benefits will reach far. We both also share a strong
resolve that without comprehensive Federal restructuring legisla-
tion, all the benefits of competition will not accrue and those bene-
fits will not reach all consumers. This is an issue that is vital to
our national economy and impacts businesses across the country.
I hope the next time groups like the Chamber of Commerce con-
sider this issue, they listen to all of their members and call for con-
gressional action to spur retail markets.

While there are still several details on which we disagree, I am
confident with hard work and cooperation we will overcome any
and all obstacles to a comprehensive Federal electricity bill ush-
ering in competition and consumer choice. We must work together
to reach our mutual goal of a truly competitive electricity power
market.

Again, Mr. Chairman I commend you for holding this hearing. I
look forward to hearing the Secretary’s testimony and I thank you,
and I yield back the balance of my time.

Mr. BARTON. We thank you. Let me say, Mr. Chairman, your
willingness to support an open process and allow full participation
in a thorough series of hearings, if we get a bill, it is the reason
that we are going to get a good and comprehensive bill. It is your
leadership that is moving this forward in conjunction with the ad-
ministration; it is the reason that we are at this stage today.

The Chair would recognize the gentleman from Ohio, Mr. Saw-
yer, for an opening statement.

Mr. SAWYER. Thank you, Mr. Chairman. I am not going to take
full advantage of the time that you have allotted for opening state-
ments, but let me emphasize that I am convinced that the path
that we are on is something that will take place at this juncture
in our experience, a 100-year experience with the electric industry,
not because it is so long overdue, but because finally at long last
it can happen.

At the heart of that change is, I believe, a transmission system
that is the backbone of what will make retail competition possible.
That transmission system in order to be an effective medium for
competition has to be large and strong enough, interconnected
enough, flexible enough and sufficiently capable of attracting the
kind of capital that it will take to maintain itself and to grow in
response to the commercial and residential needs of the Nation.

I note in particular that the administration proposes mandating
transmission owners to join a regional transmission organization.
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I think that is one potential model but it is clear at least to me
that we need a flexible framework that is adaptable to many dif-
ferent conditions in many different parts of the country. I am inter-
ested in hearing your thoughts on that flexibility.

I suggested it before, but let me emphasize again, the ability to
maintain and raise capital to grow the grid, I think, is a critical
element in real retail reform.

In closing, let me mention that in some ways we are really in the
same condition that the U.S. highway system was at the end of the
Second World War. You could get from any place in the country to
any place in the country, but on that system you ran into many
roadblocks, bottlenecks and a lot of backed-up traffic. It took the
thoughtful design of an interstate highway system along a con-
sistent Federal model that recognized differences in various parts
of the country and that was capable of meeting the growing
changes of the country that led us to have the commercially impor-
tant transportation system that we have today.

In no small way, the transmission system of an electric grid rep-
resents the same critical element in the commercial future of the
Nation. I look forward to hearing your comments. Thank you, Mr.
Chairman.

Mr. BARTON. Thank you, Congressman Sawyer. The gentleman
from Illinois, Mr. Shimkus, is recognized for an opening statement.

Mr. SHIMKUS. Thank you. When the ranking member went
through his list of questions, I saw, Mr. Secretary, you called up
Rich Glick to the table to help you be prepared to answer those
questions, and I appreciate and I want to thank you for being in-
volved in the working group and allowing Rich to sit in, on a week-
ly basis, the working group headed by Congressman Sawyer and
Congressman Pickering. I think it is going to be the foundation for
movement on this issue and I think it has been very valuable and
we have covered a lot of issues. I hope Rich is taking back all of
the good information that we are discussing. I want to thank you
for being part of that process. You were the first one who came be-
fore the working group and I want to thank you for that.

Mr. BARTON. We thank the starting catcher for the congressional
baseball team for that statement.

We welcome the opening statement from the gentleman from
Chicago, Mr. Rush.

Mr. RusH. Thank you, Mr. Chairman. After weeks and months
of hearings on electricity restructuring, it appears that this sub-
committee is finally moving toward legislative hearings and mark-
ing up a bill. As you know, in 1997 my home State of Illinois began
the process of electricity competition by passing its own consumer
choice bill. The State’s law provides for a phased-in schedule for
customer choice beginning October 1, 1999 through May 2002.

In the State law, however, electric co-ops and municipal systems
may elect to enter the competitive marketplace to offer their cus-
tomers choice, but they are not required to participate. Currently
my district does not have any cooperatives. However, I am curious
as to how the administration’s bill will effect how Illinois has cho-
sen to treat cooperatives.

Furthermore, in light of what can be a trend started in New
York city of intercity cooperatives, I have further interest in how
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smaller cooperatives which might possess few transmission lines
migfl‘}t be affected by new FERC regulations such as transmission
tariffs.

Additionally, Mr. Chairman, I want to ensure that we get a bill
that will truly produce competition and not simply establish great-
er regulation and thus stifle what we originally set out to do. I sup-
port greater competition, greater reliability and most of all greater
consumer protection. To the extent that a bill comes before this
committee that provides these elements and also is in accordance
with what the State of Illinois has begun, that bill will have my
support.

Mr. Chairman, I look forward to today’s hearing and I thank the
Secretary for joining us today.

Thank you, Mr. Chairman, and I yield back the balance of my
time.

Mr. BARTON. We recognize Mr. Burr for an opening statement.

Mr. BURR. Thank you, Mr. Chairman. I would use that time to
welcome the Secretary and I yield back the balance of my time.

Mr. BARTON. The Chair recognizes the gentleman from Mary-
land, Mr. Wynn, for an opening statement.

Mr. WyYNN. Thank you, Mr. Chairman. I would like to thank you
for your hard work. This is obviously a very difficult and complex
issue and you have done a lot of good work on the issue. I too am
looking forward to hearing from the Secretary and specifically his
comments in a couple of areas.

First, consumer savings for the retail customer. I think it is
abundantly clear that large wholesale customers will do very well
under a deregulated scheme. It is less clear that consumers at the
neighborhood level will achieve those savings. I would certainly
like to hear the Secretary’s comments on that.

Second, my State of Maryland has also entered the deregulation
business. We have our own program in place which I think is a
very sound one. I would also like to hear the Secretary’s comments
with respect to what the appropriate Federal role should be in light
of the fact that so many States have already moved in this area,
and specifically what role the Federal Government should play on
the question of stranded cost.

I welcome you, Secretary Richardson, and I look forward to your
comments. Thank you, Mr. Chairman. I yield back the balance of
my time.

Mr. BARTON. Thank you, Congressman Wynn.

Before I introduce Congressman Pickering, coming into the hear-
ing room are 47 Girl Scouts from my district down in Fort Worth,
Texas. Welcome to Congress and welcome to Washington, DC. With
that, we would welcome Mr. Pickering for an opening statement.

Mr. PIiCKERING. Thank you, Mr. Chairman, I want to welcome
the Secretary and thank him for his commitment. I kind of feel like
I am hidden over here.

Mr. BARTON. They can hear you.

Mr. PICKERING. I want to thank you for your leadership and
Chairman Bliley for his leadership. I do think that we are reaching
critical mass in the working group and the different individuals
and committee members that have worked hard putting proposals
together. Again, I just thank you for your leadership and the point
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where we are today; I think we are close to reaching an agreement
that can give us the momentum to move forward on this very crit-
ical issues. Thank you, Mr. Chairman.

Mr. BARTON. I would ask the young ladies if you can go out in
the hall. As soon as I recognize Secretary Richardson, I will come
out and visit with you.

Seeing no other members

Mr. PICKERING. We still extend the invitation to the Secretary to
join us next Thursday on the baseball field.

Mr. BARTON. We are working on that.

[Additional statements submitted for the record follow:]

PREPARED STATEMENT OF HON. KAREN MCCARTHY, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF MISSOURI

Thank you Mr. Chairman. I welcome the opportunity to continue the dialogue on
electricity deregulation. As the last major industry to approach deregulation in cur-
rent history I think it is important that we carefully consider all options and act
with measured reason.

Our states are the incubators of change and progress. In conjunction our actions
at the Federal level should compliment their successes and be mindful of the poten-
tial negative impacts which might occur through a federal mandate. I represent a
district in a low cost state—Missouri. My concern is that consumer’s in my district
a]rolld state are not paying more for power supplies that potentially could be less reli-
able.

There are some good items in this measure and our challenge is to refine them
and develop a consensus on the matter. One which I view as a positive step deals
with the renewable energy provisions. Employing these green technologies make
sense and in the long-term yields a comparative advantage through competition and
for our environment. Affording incentives for utilities to pursue a strategy utilizing
renewable sources is positive and a provision which should be enhanced.

When I am home in my district each week, I visit with constituents in a number
of settings both formal in community meetings and informally at the City Market
or car wash. In my conversations with these individuals they express opinions on
a variety of issues. Every time the subject of electricity deregulation comes up—they
as a consumer assume that their rates will go down and their service will remain
the same. Our experiences from other industries suggest that improvements can
occur but the next step of better rates and service does not always follow.

Our challenge is to make this perception among the citizens a reality. In order
to accomplish this the consumers both residential and commercial must be foremost
in our mind as we continue to move forward on deregulating electricity. When look-
ing at stranded costs we ask how will this effect the consumer. In deciding if the
state regulatory body or state legislature should determine “opting out” of retail
competition—we ask how will this effect the consumers. As the evolution of FERC’s
authority is refined—we ask how will this effect the consumers.

I welcome today’s dialogue as another step toward a measured approach for ad-
dressing electricity deregulation. Ultimately we are talking about people’s light and
heat—we have to get it right—errors could make the difference between life and
death.

I yield back, the balance of my time—thank you.

PREPARED STATEMENT OF HON. TED STRICKLAND, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF OHIO

Thank you Mr. Chairman. I would like to take tins opportunity to thank the Sec-
retary for appearing before us today to respond to questions about the Administra-
tion’s proposal for restructuring the electric industry. I welcome you and I look for-
ward to your testimony.

Briefly, I will mention some of my concerns for rural southern Ohio as we consider
electricity restructuring legislation. I represent fourteen counties in southern Ohio,
twelve of which are Appalachian Counties. The southern part of Ohio enjoys very
reasonable, low-cost electricity. This is not the case in the northern part of the state
of Ohio. I am concerned that under retail competition, my constituents will see their
rates increase over time and they will not be part of the $20 billion annual savings
assured consumers under H.R. 1828. These low energy costs help us compete for
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jobs and economic development that are so desperately needed in this region, which
faces unemployment rates of nearly 12%.

At this subcommittee’s March 18, 1999 hearing, the Chairman of the Public Utili-
ties Commission of Ohio, Mr. Glazer, testified that: “Ohio has high electric costs in
the northern part of our state (up to 12 cents per kWh), and much lower costs in
the southern part of the state.” Given this statement, I asked him how he thought
electric restructuring could result in a reduction of electric costs in the southern
part of the state. He responded that states surrounding Ohio, such as Kentucky and
West Virginia, have rates below those of southern Ohio and therefore, my constitu-
ents could expect to see lower electric rates if retail competition were implemented.
While that may be possible, I wonder what happens if West Virginia and Kentucky
do not adopt retail competition plans. I am very interested in hearing your testi-
mony on both the “opt-out” and reciprocity provisions included in H.R. 1828.

I am also concerned about the impact the environmental provisions of H.R. 1828
will have on the economic well-being of southern Ohio which is dependent upon
coal-fired power plants.

Finally, Mr. Secretary, it is my pleasure to welcome you here today to discuss a
very complicated issue and I thank you for coming to the Hill to answer our ques-
tions. Although, I have outlined some of my general concerns and interests, I look
forward to your entire testimony.

Mr. BARTON. Mr. Secretary, you are going to be recognized for
such time as you may consume as soon as the Girl Scouts and their
sponsors leave.

Mr. Secretary, we do welcome you to the subcommittee, and you
are recognized for such time as you may consume. Your entire writ-
ten statement, which was on time and we appreciate that, is in the
record in its entirety. We welcome you to the subcommittee once
again, and you are recognized for your opening statement.

STATEMENT OF HON. BILL RICHARDSON, SECRETARY OF
ENERGY

Mr. RICHARDSON. Thank you very much, Mr. Chairman and
members of the committee. It is good to be back in the House and
in m)(li old committee, the best committee in the House, I am con-
vinced.

Let me also thank many of our colleagues for the gracious re-
marks they have made. I wanted to commend your process. We
have worked together with the Pickering group, we have partici-
pated in many hearings. We have been engaging in a good dialog.
I hope that continues, and we are ready to work with you as we
move ahead with a bill.

I was particularly pleased that Congressmen Largent and Mar-
key and Burr attended the administration’s unveiling of our bill
and I then attended Congressman Largent’s and Markey’s bill un-
veiling, and I think it is the spirit of cooperation that is working
so well. I want to commend Congressman Pickering’s group for
bringing many important issues to our attention.

Mr. Chairman, the Clinton Administration supports restruc-
turing because we believe that retail competition, as provided for
in the administration’s bill, will be good for consumers, good for the
economy, and good for the environment. Companies that had no in-
centive to offer lower prices, better service or new products are now
going to compete to earn your business. Twenty-two States have al-
ready acted on restructuring proposals to allow consumers to
choose among competing power suppliers; Texas, I believe, being
the last one. Almost every other State is considering it.

Clearly States are leading the way, as they should be, but if
State programs are to reach their full potential, Federal action is
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necessary. Electrons do not respect State borders. Electricity mar-
kets are becoming increasing regional and multiregional. Actions in
one State can and do affect consumers in another. States alone
can’t ensure that regional power and transmission markets are effi-
cient and competitive. They can’t ensure the reliability of the inter-
state power grid. They can’t remove the Federal statutes that im-
pede competition, and they can’t provided for meaningful competi-
tion in regions served by Federal utilities.

Mr. Chairman, the absence of Federal legislation is having a real
impact. Utilities have postponed making important decisions until
they learn from both State and Federal Governments what the new
rules of the road will be. As a result, generating capacity reserve
margins are being squeezed in some places, and that is evident by
some of the opening statements today.

Last summer we saw what can happen when decisions are de-
layed. A combination of hot weather, severe storms and tight gen-
erating and transmission capacity produced serious power short-
ages that caused huge price spikes in the Midwest. Just last week
it took only a brief heat wave to stretch power supplies in New
England to the limit. While major power outages were avoided, the
fact remains that insufficient transmission and generating capacity
was the chief culprit and it will be again unless the rules are made
clear, and soon.

In April I delivered to Congress the administration’s plan for
these rules of the road. This legislation includes provisions we feel
are needed to make the most of State and retail competition plans.
Our proposal would save consumers in all 50 States at least $20
billion per year, and I notice that Congressman Dingell raised some
very important issues and questions. And as a result of the ques-
tions that he asked me recently, we ordered a full economic study
to try to answer those questions. The study has been completed
and I would be pleased to respond to some of those questions relat-
ing to the economic and environmental and competitive impact of
this legislation.

Our legislation would reduce greenhouse gas emissions by the
year 2010 by the equivalent of that generated to power 30 million
American homes. At the same time, it offers State and local flexi-
bility, which I think is essential to make legislation work. Nearly
half of the States have already adopted retail competition pro-
grams. Eighteen of this subcommittee’s 31 members represent
States that have taken action. We believe all States should, but we
are not advocating a “one size fits all” solution.

In our legislation, all consumers could purchase power from the
supplier of their choice by January 1, 2003. However, individual
States and non-regulated utilities could opt out from this require-
ment if they find that their consumers would be better served by
another policy or the current monopoly system. This approach rec-
ognizes that individual States and non-regulated utilities may face
unique challenges, and they need the leeway to deal with it.

Mr. Chairman, let me take a moment to outline what the admin-
istration bill does. First it empowers all consumers to reap the full
benefits of competition.

Second, it makes the electric grid more reliable.



16

Third, it promotes more efficient and competitive interstate mar-
kets.

Fourth, it removes Federal roadblocks to State competition plans.

Fifth, it allows Native Americans, tribes and others living in re-
mote areas to participate in the competitive marketplace.

Sixth, it removes roadblocks to competition in the regions served
by the Tennessee Valley Authority and the Federal Power Mar-
keting Administration. They should compete like everybody else.

And last, it enhances the environmental benefits associated with
competition, which includes making renewable energy and con-
servation part of the mix. This is why we have increased the re-
newable portfolio standard. Yes, to make the bill greener.

When we unveiled the administration’s bill in April, I was joined
by 3 members of this subcommittee, by several members of the
Cabinet, and more than 20 representatives from diverse interests,
from investor-owned utilities to consumer groups, to power market-
ers, to independent power producers. While they did not necessarily
all agree on the administration bill or on any one single approach,
their message was loud and clear: The time for Federal legislation
is now.

As I said, Mr. Chairman, we want to work with you and the
other members of the full committee, on a bipartisan basis. I too
commend Chairman Bliley’s initiative in setting forth a dialog to
get a bill passed this session to get the job done, and I would be
very pleased to answer any questions any member of the sub-
committee would have. Thank you.

[The prepared statement of Hon. Bill Richardson follows:]

PREPARED STATEMENT OF HON. BILL RICHARDSON, SECRETARY, DEPARTMENT OF
ENERGY

INTRODUCTION

Mr. Chairman, thank you for inviting me to testify today on the Clinton Adminis-
tration’s Comprehensive Electricity Competition Act (CECA).1 This legislation lays
out our vision for the role the Federal government should play in the transition to
retail competition.

The Clinton Administration supports electric restructuring because we believe
that retail competition, as provided for in the Administration bill, will be good for
consumers, good for the economy and good for the environment. Companies that had
no incentive to offer lower prices, better service, or new products will now compete
to earn your business. Consumers will save money on their electric bills. Lower elec-
tric rates will also make businesses more competitive by lowering their costs of pro-
duction. By promoting energy conservation and the use of cleaner and more efficient
technologies, greenhouse gas emissions will be reduced.

The rules and regulations that, since the New Deal, defined and directed the de-
livery of electricity to consumers are disappearing. Twenty-two states have already
approved restructuring proposals to allow consumers to choose among competing
power suppliers. Almost every other state has the matter under active consider-
ation. What once appeared to be an experiment by a few high cost states, is now
a trend that is sweeping the nation.

States are, and should be, leading the way, but Federal action is necessary for
state restructuring programs to achieve their maximum potential. Electrons do not
respect state borders. The fact is that electricity markets are becoming increasingly

1The Administration transmitted CECA to Congress in two separate parts. The first part,
which was introduced by Congressmen Bliley and Dingell (upon request) as H.R. 1828 on May
17, includes all of the non-tax-related provisions in the Administration’s proposal. The portion
of the legislation which would amend the tax code has not yet been introduced in the House
of Representatives. Both parts of the bill were introduced in the Senate by Senators Murkowksi
and Bingaman (upon request)—S. 1047 and S. 1048—on May 13.
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re}glional and multi-regional. Actions in one state can and do affect consumers in an-
other.

States alone can’t ensure that regional power and transmission markets are effi-
cient and competitive. And they can’t provide for the continued reliability of the
interstate bulk power grid. Moreover, states can’t remove the Federal statutory im-
pediments to competition and enable competition to thrive in the regions served by
Federal utilities.

The fact is that retail competition can’t and won’t reach its full potential without
comprehensive Federal electricity restructuring legislation. Neither state nor Fed-
eral regulators have the necessary tools to ensure that electricity markets operate
as efficiently as possible without complementary action by Congress.

Significant uncertainty remains. Utilities have deferred making important deci-
sions on new generation and transmission resources because of the uncertainties
over the rules of the road they will be operating under. As a result, generating ca-
pacity reserve margins have tightened. Last summer, we witnessed the impact of
the delay in decision making when a combination of hot weather, severe storms and
a shortage of generating capacity led to significant power shortages that caused
large price spikes in the Midwest. Just last week, during a brief heat wave, power
supplies in New England grew very tight. While, fortunately, major power outages
were avoided, the fact is that insufficient generation and transmission capacity was
a contributing factor. Because the New England states are proceeding with restruc-
turing programs, major capacity additions are being planned for that region and ca-
pacity shortfalls should be avoided in the future. Unfortunately this is not the case
everywhere. Utilities and other market participants need to know what rules and
regulations they will be operating under in order to respond to generation and
transmission capacity shortages. Legislation laying out the Federal regulatory
framework for restructuring would go a long way towards eliminating the uncertain-
ties that exist.

Comprehensive Electricity Competition Act

On April 15, I transmitted the Administration’s Comprehensive Electricity Com-
petition Act to Congress. This legislation contains the provisions which we believe
are necessary to maximize the benefits associated with state and local retail com-
petition programs. The Department of Energy’s Office of Policy recently released its
Supporting Analysis for the Administration’s proposed legislation, copies of which
have been made available to the Committee. This analysis estimated the economic
and environmental benefits associated with retail competition and the Administra-
tion’s legislation and concluded that (1) annual savings of at least $20 billion per
year would be achieved; (2) residential consumers in all states would benefit from
retail competition and (3) greenhouse gas emissions would be reduced by an esti-
mated 40 to 60 million metric tons annually by 2010.

Mr. Chairman, I would like to take a few minutes to outline many of the key pro-
visions included in the Administration’s bill.

Removing Statutory Impediments to Competition

The existing Federal regulatory framework for the electric power industry was es-
tablished with the enactment of the Federal Power Act and the Public Utility Hold-
ing Company Act (PUHCA). This framework does not readily accommodate state ini-
tiatives to institute competition among retail suppliers. In fact, certain Federal stat-
utes may prove unworkable in restructured markets.

CECA includes several provisions designed to remove these impediments. For in-
stance, the Federal Energy Regulatory Commission (FERC) would be provided with
clear authority to enable retail transmission access to complete an authorized retail
sale. In addition, the bill would repeal PUHCA, but provide for increased access to
holding company books and records for state regulators and FERC.

State and Local Flexibility

As I mentioned earlier, the Administration supports restructuring and retail com-
petition, as provided for in the Administration’s bill, because it is good for con-
sumers, the economy and the environment. While nearly half of the states have al-
ready adopted retail competition programs, we believe that all States and non-regu-
lated municipal and cooperative utilities should be encouraged to embrace the bene-
fits of retail competition. Our legislation establishes a target date of January 1,
2003, by which all consumers would be able to purchase power from the supplier
of their choice. However, individual states and non-regulated utilities could opt-out
from this requirement if they find, on the basis of a public proceeding, that con-
sumers would be better served by an alternative policy or the current monopoly sys-
tem.
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This approach, while establishing a preference for competition, recognizes that in-
dividual states and non-regulated utilities may face unique challenges and should
have some discretion. Those states and unregulated utilities that have already im-
pleménted competitive programs would be grandfathered-in by filing a notice with
FERC.

Promoting Competitive Interstate Markets

Enacting a statute declaring that “there shall be competition” is not enough.
Eliminating monopoly franchises and cost-of-service regulation still leaves in place
the gaditional vertically-integrated structure not suited for efficient and competitive
markets.

Access to transmission facilities which remain a monopoly function must be avail-
able to all potential suppliers on a non-discriminatory basis. FERC’s Order Nos. 888
and 889 took critical steps in opening electricity markets to competition by requiring
jurisdictional utilities to file open access transmission tariffs. However, effective
competition requires that electricity suppliers have access to all necessary trans-
mission facilities, regardless of ownership. The Administration’s bill would subject
the transmission facilities of all utilities, including those owned by Federal, munic-
ipal and cooperative utilities, to FERC jurisdiction to provide for greater and more
efficient competition. CECA would also codify FERC’s authority to impose open ac-
cess requirements on jurisdictional utilities.

While open access reduces a transmission owner’s ability to discriminate in the
provision of transmission service, the separation of the operation and control of
transmission facilities from generation through participation in an independent Re-
gional System Operator (RSO) structure would greatly reduce the risk that oper-
ation of the transmission system could be distorted to favor some generators or cus-
tomers over others. An efficiently dispatched and properly priced bulk-power system
might not develop absent the establishment of independent regional system opera-
tors. CECA would provide FERC with the authority to require that a transmission
ovgéer relinquish operational control over transmission facilities to an independent
RSO.

In certain instances utility companies may have the ability to exercise market
power by virtue of high concentrations of ownership of generation facilities in a par-
ticular region. The Administration’s bill would also provide FERC with the author-
ity to remedy concentrations of market power in wholesale power markets. In addi-
tion, FERC would be able to remedy retail market power problems upon the request
of a state implementing retail competition.

Consumer Protection

While we expect retail competition to benefit all classes of consumers, we are
mindful that small consumers must be adequately protected. The Administration’s
legislation contains a variety of provisions designed to ensure that consumers have
adequate purchasing power and access to information and that electricity suppliers
don’t engage in fraudulent practices.

One way that consumers can increase their purchasing power and access to low
cost electricity in a competitive marketplace is through aggregation. Aggregation is
the process whereby electric consumers join their loads in order to leverage buying
power. While most State competition programs will encourage aggregation, it is es-
sential that State and Federal laws not impose barriers for an entity to participate
in aggregation. The Administration’s bill would make it clear that no State or Fed-
eral law can be applied to impede aggregation in a competitive market.

Consumers will also need reliable information so that they can compare the prod-
ucts and prices offered by electricity suppliers and make informed choices. The Ad-
ministration’s bill would enable DOE to require all electricity suppliers to disclose
in a uniform, easy to read “label”, basic information on the price, terms and condi-
tions of service, the type of generation source and generation emissions characteris-
tics.

Certain service providers in the competitive long distance and emerging competi-
tive local telephone markets have engaged in fraudulent practices, such as slam-
ming and cramming2. There is a concern that slamming and cramming could also
occur in a competitive retail electric market. As a result, CECA would empower the
Federal Trade Commission to establish and enforce anti-slamming and anti-cram-
ming provisions against unscrupulous power providers and marketers.

2“Slamming” is the practice of changing a customer’s service provider without that customer’s
knowledge. “Cramming” is the practice of billing a customer for unauthorized or fictitious serv-
ice.
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Reliability

The electric utility industry, through a tradition of voluntary self-regulation and
cooperation, has performed admirably in maintaining reliability of the transmission
grid over the past thirty years. However, in a highly competitive market environ-
ment, a different mix of incentives will be at work. There will be pressures to cut
costs and to drive the power grids harder, to squeeze as much economic value out
of them as possible. Moreover, since many transmission owners will also be in the
power generation and marketing business, there may also be an incentive to exer-
cise control over strategic parts of the transmission system for economic purposes,
perhaps using reliability concerns as a pretext.

CECA implements the recommendations of the DOE Task Force on Electric Sys-
tem Reliability, chaired by Phil Sharp, and adopts almost all of the legislative pro-
posal offered by the North American Electric Reliability Council (NERC). FERC
would be given the authority to approve and oversee an organization that will pre-
scribe and enforce mandatory electric reliability standards. FERC would review all
mandatory reliability standards developed by the organization to ensure that they
are in the public interest and reflect an appropriate level of reliability.

It is also essential that both states and the Federal government develop tools to
minimize both the occurrence and impact of power outages. DOE has traditionally
been relied on to evaluate power system failures and develop recommended actions
to minimize recurrences. However, without a dedicated in-house capability, it would
be difficult for DOE to carry out this function in an increasingly complex competi-
tive market. As a result, we are proposing that an independent Electricity Outage
Investigation Board be created to investigate major incidents and report its findings
to DOE to prevent future outages.

In addition, we are proposing to approve interstate compacts for regional trans-
mission planning among the states. Such compacts will enable states to address
transmission capacity issues to avoid power outages.

Renewable Energy

Retail competition has the potential to increase the amount of renewable energy
generated because it will allow environmentally-conscious consumers to purchase
“green” energy packages from suppliers. However, the inherent uncertainty of the
transition to competition, the recognition of important environmental and energy di-
versification benefits from renewables, and the fact that existing Public Utility Reg-
ulatory Policies Act (PURPA)3 requirements related to renewable energy are incom-
patible with competition suggests that Federal policy towards renewable energy
should be revisited in the context of restructuring.

CECA would establish a Federal Renewable Portfolio Standard (RPS) that re-
quires all electricity sellers to cover 7.5% of their electricity sales with generation
from non-hydroelectric renewable sources such as wind, solar, biomass or geo-
thermal energy by 2010. Retail sellers could meet the proposed RPS requirement
by generating sufficient renewable electricity or by purchasing tradeable renewable
electricity credits from those sellers that exceed the RPS requirement, or by some
combination of these strategies. The RPS would also provide for double credits for
non-hydroelectric renewable power generated on Indian lands.

To hold program costs down, the Administration’s proposal would allow electricity
sellers to purchase credits from the Department of Energy at a cost of 1.5 cents/
kwh. As a result, sellers would not be forced to pay excessive amounts for credits
that are sold by other electricity providers that exceed the 7.5% RPS requirement.

The Renewable Portfolio Standard—together with the Public Benefits Fund, provi-
sions regarding the use of combined heat and power and distributed power tech-
nologies, and consumer information about generation source and emissions charac-
teristics—make up an important package of environmental provisions. This com-
prehensive group of measures will ensure that the economic benefits of restruc-
turing are achieved in a manner that also benefits the environment.

Public Benefits

The Administration is concerned that retail competition could lead to reduced sup-
port for electricity-related programs that provide important public benefits. Under
cost-of-service regulation, programs supporting and promoting renewable genera-
tion, energy efficiency and low-income assistance were supported in part through
utility rate structures, and utilities recovered the costs of approved programs within
their monopoly service area as a part of the overall cost of service. In a competitive

3PURPA requires utilities to purchase the electricity generated at certain renewable and co-
generation facilities at the utilities’ avoided cost. CECA proposes to repeal the “must buy” provi-
sion of that Act, prospectively.
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environment, utilities may be unwilling to include in their rates the cost of pro-
grams not included in the rates of their competitors.

We support the creation of a public benefits fund (PBF) to provide matching funds
to States for low-income assistance, energy efficiency programs, consumer education
and the development and demonstration of emerging technologies, particularly re-
newables. The PBF would be funded through a generation or transmission inter-
connection fee on all electricity capped at 1 mill per kwh. No more than $3 billion
annually could be provided to the states for these programs.

Rural and Remote Areas

While our analysis concludes that rural America will benefit from electric restruc-
turing, we recognize that some have expressed concerns about the impact of com-
petition on rural areas. As a result, the Administration has proposed that a “rural
safety net” be available should expectations associated with competition not be real-
ized. Under the safety net provision, a national wires charge of up to .17 mills per
kwh would be available to generate funds if the Secretary of Energy determines that
competition has adversely impacted rural consumers.

The Administration’s Comprehensive Electricity Competition proposal is projected
to provide significant benefits to electricity consumers connected to the three major
power grids that serve the continental United States by accelerating the transition
to competitive electricity markets. However, the situation of remote communities
that may not be connected to the major power grids or that have transmission con-
straints merits particular attention. These communities, which may not have access
to competing suppliers, also face high costs which can pose a significant barrier to
economic development. The Administration bill would authorize grants programs for
persons living in remote communities and Indian tribal land to address their elec-
tricity needs.

Federal Utilities

Three of the four remaining Federal Power Marketing Administrations 4—Bonne-
ville Power Administration (BPA or Bonneville); the Western Area Power Adminis-
tration (WAPA); and the Southwestern Power Administration (SWPA)—own trans-
mission lines in the regions they serve. In fact, Bonneville is the major transmission
owner and operator in the Pacific Northwest; with over 75% of the region’s high
voltage transmission capacity, with major links to Canada and other regions of the
United States.

As I discussed earlier, we believe it is important that FERC’s open access author-
ity extend to transmission facilities owned by the PMAs. We also believe it is essen-
tial to the proper development of competitive markets that Federal transmission fa-
cilities be subjected to other regulatory requirements in a manner similar to those
of other utilities. Therefore, CECA proposes to subject PMA transmission facilities
to Federal Power Act regulation. Our legislation does, however, recognize that the
unique obligations of the PMAs require slightly different regulatory treatment than
that accorded other utilities. For instance, FERC, in setting transmission rates for
the PMAs, would be required to ensure that amounts collected are sufficient to cover
costs so that the PMAs can repay what they owe the Treasury. In addition, our pro-
posal would allow FERC to allow the PMAs to impose transmission surcharges in
limited instances in order to pay for certain other costs, such as fish and wildlife
remediation.

CECA would also subject The Tennessee Valley Authority’s (TVA’s) transmission
facilities to Federal Power Act jurisdiction. However, Federal legislation needs to go
further in order to enable competition to occur in the Tennessee Valley.

TVA supplies power to 159 retail distributors in a region including almost all of
Tennessee and parts of six surrounding states. TVA also sells directly to 67 large
industrial and Federal customers. Due to statutory and contractual restrictions,
TVA is essentially the sole power supplier in the TVA region, and may only sell
power elsewhere under very limited circumstances.

The Administration’s bill would authorize competing utilities to sell power into
the Tennessee Valley beginning January 1, 2003 and require TVA to renegotiate its
contracts with existing customers on several matters, including the ability to pur-
chase power from others after 2002. At the same time, TVA would be permitted,
for the first time, to sell wholesale power outside of the Tennessee Valley in order
to mitigate its stranded costs.

4The Southeastern Power Administration (SEPA) does not own transmission facilities and,
therefore, is not subject to the provisions of CECA.
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Efficient Distributed Power and Combined Heat and Power

The Administration believes that retail competition will spur the development of
efficient distributed power (DP) and combined heat and power (CHP) technologies
that will make our electric system more cost effective, reliable and environmentally
friendly. However, there are currently certain statutory and regulatory barriers that
act to impede the effective deployment of these technologies. Given the significant
benefits associated with DP and CHP technologies, we have proposed actions to re-
duce these barriers.

For example, interconnection standards vary widely from utility to utility, thereby
discouraging widespread use of distributed generation. CECA proposes to establish
and implement national, uniform, and non-discriminatory technical interconnection
standards to facilitate the hookup of distributed power generation systems to dis-
tribution utilities.

In addition, we are concerned that present tax code treatment of DP technologies
may have the effect of discouraging their use in many types of applications. We are
proposing to amend the tax code to clarify that the depreciation schedule for all DP
equipment is 15 years. We are also proposing to establish an 8 percent investment
tax credit for qualified CHP systems placed in service in calendar years 2000
through 2002.

Municipal Tax-Exempt Debt

We fully expect that public power systems will participate in restructured envi-
ronments that allow competing, private generators of electricity to sell to customers
who formerly had no option but to be supplied by those public systems. Currently,
municipal utilities may finance their capital expenditures through the use of tax-
exempt debt. The tax-exempt status of the debt would be jeopardized if a municipal
utility participates in a competitive market. We believe that efficient, competitive
markets depend upon leveling the playing field with respect to capital costs. At the
same time, it is important that the tax-exempt status of debt previously issued by
public power systems for existing facilities not be put in jeopardy if a municipal util-
ity engages in competition.

Accordingly, the Administration is recommending that existing facilities financed
with outstanding tax-exempt bonds should be free from the tax code’s limitation, but
that new generation and transmission facilities should be ineligible for tax-exempt
bond financing. Municipal utilities would still be able to finance new distribution
facilities with tax-exempt debt.

CONCLUSION

When we released the Administration’s bill on April 15, several cabinet officials
and three members of this Subcommittee (Congressmen Markey, Largent and Burr)
and I were joined on a stage by more than 20 people representing a diverse set of
interests, including investor-owned utilities, municipal utilities, consumer groups,
power marketers and independent power producers. While they did not necessarily
all agree on the Administration bill, or any other single approach, their message
was loud and clear—the time for Federal legislation is now.

Mr. Chairman, we are pleased that the Subcommittee on Energy and Power is
holding hearings on electric restructuring. The Administration believes that Federal
restructuring legislation is needed sooner, rather than later, and we want to work
with you and the members of the Commerce Committee and staff, on a bipartisan
basis, to get the job done. I would be glad to answer any questions which you or
the other Committee members may have.

Mr. BILIRAKIS [presiding]. Thank you, Mr. Secretary. I am ad-
vised that probably within 20 minutes we are going to have 4 to
5 votes on the floor. Obviously you are accustomed to that. Would
you please identify the gentleman to your right?

Mr. RICHARDSON. Yes, this is Richard Glick. He is the Energy
Department’s point man on the electricity restructuring bill.

Mr. BILIRAKIS. Thank you. I would advise all members of the
subcommittee that all questions should be directed to the Secretary
and not to the counsel, although the counsel obviously will be coun-
seling Mr. Richardson.

I am going to yield to Mr. Hall to start off our questioning.

Mr. HALL. Mr. Secretary, as you have stated, 22 States have
committed themselves to retail choice, and I guess by the time Con-
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gress passes electric industry restructuring legislation, hopefully a
majority of States will already have acted to restructure their in-
dustries. A lot of these States will have addressed issues like sup-
port for renewable energy, net metering, consumer information dis-
closure, and a lot of other things.

I guess my question is: Does the administration support
grandfathering existing State plans that address these issues even
if thled}; don’t address them in the same way that the administration
would?

Mr. RiCHARDSON. Congressman Hall, the answer is yes. A State
public service commission or an unregulated municipal or coopera-
tive utility that proceeds with retail competition by our deadline,
which is January 1 of 2003, simply has to file a notice with FERC
and is exempt from the bill’s requirements to hold the proceeding
to consider whether to implement competition. No State, however
is grandfathered from any of the bill’s other provisions that are re-
lated to transmission access, market access and market power, re-
newable energy and public benefits. We think that these issues are
more interstate in nature and that everyone should participate.

Mr. HALL. I notice in your bill you create at least 15 new Federal
regulatory powers over retail sales, local services, and generation
in all of the 50 States, and these areas were traditionally regulated
by the States. I could list the powers or give you a list of them if
you would like. Among other powers, they included retail consumer
aggregation rules, a section set out in the notation that I will give
you, Federal requirements regarding State retail supply regula-
tions; it goes on to FTC rules barring slamming and cramming and
so on and so forth.

Do these new regulatory powers preempt the State in your bill?

Mr. RICHARDSON. No, they don’t.

Mr. HaLL. Will States that have already acted to restructure
their industries, like my State has, be forced to change their laws
in order to be in compliance with your requirements?

. Mr. RiICHARDSON. No, they would not be required to change their
aws.

Mr. HALL. Does the administration have a grandfather clause
that protects the 22 newly opened States like Texas from these
Federal regulatory regulations; yes or no?

Mr. RICHARDSON. Yes.

Mr. HaLL. Okay. That sounds like good news to me. I expected
a “no” from you on that. I yield back the balance of my time, Mr.
Chairman. I thank you.

Mr. Secretary, I am going to send you these 15 areas where it
appears that the Feds have taken over powers that belong to the
States and have you give me an answer in writing on that. And I
thank you.

Mr. RICHARDSON. We will do that.

Mr. BARTON. We thank the gentleman from Texas. The Chair
would recognize the distinguished full committee chairman for
questions, Chairman Bliley.

Chairman BLILEY. Thank you, Mr. Chairman. Does the adminis-
tration oppose enactment of stand-alone electricity legislation such
as the stand-alone PUHCA bill?

Mr. RICHARDSON. Yes, Mr. Chairman.



23

Chairman BLILEY. Do you want to deal with electricity legislation
in a comprehensive manner?

Mr. RicHARDSON. That is correct. We feel if we made it stand-
alone, we would preclude our options to have a comprehensive bill.

Chairman BLILEY. Your testimony points out uncertainties over
the rules of the road as discouraging electric suppliers from invest-
ing in generation and transmission. Has that uncertainty contrib-
uted, in your opinion, to tight reserve margins in some regions?

Mr. RICHARDSON. Yes it certainly has, Mr. Chairman.

Chairman BLILEY. Do you think congressional action will spark
investment?

Mr. RICHARDSON. Yes, we think congressional action will spark
investment, spark the need for capital and increase competition
that is needed to get this process moving.

Chairman BLILEY. The Federal Government is the largest elec-
tric consumer in the United States. Do you have any estimate as
to how much the Federal electric bill paid by taxpayers could be
cut if we had nationwide retail competition?

Mr. RICHARDSON. We don’t have estimates, but we know that it
would be substantial. You are correct, the government is the larg-
est energy consumer. Our analysis that was completed recently,
which I would like to submit for the record, did not examine the
impact on government electric bills, but it suggests that retail com-
petition would produce significant savings for the Federal Govern-
ment.

Mr. BARTON. Are you actually submitting that document?

Mr. RICHARDSON. If I could, Mr. Chairman.

Mr. BARTON. Without objection, so ordered.

[The following was received for the record:]

Supporting Analysis for the Comprehensive Electricity Competition Act (DOE/PO-

0059, May 1999).—a paper copy has been provided to the Committee. It is also
available on the Internet at www.doe.gov/policy/ceca.htm.

Chairman BLILEY. Mr. Secretary, how much currently is the Fed-
eral Government spending on electricity? Do you have figures for
that?

Mr. RICHARDSON. $8 billion a year for total energy consumption.

Mr. BARTON. Our number is 55 billion kilowatt hours a year.

Mr. RICHARDSON. Including State and local governments, it is
about $20 billion per year for electricity. And I believe that the
Federal Government figure is $4 billion.

Chairman BLILEY. Thank you very much.

The administration bill has a flexible mandate and permits
States to opt out if they find implementation of the retail competi-
tion requirement will have a negative impact on a class of con-
sumers. How high a hurdle is that?

Mr. RICHARDSON. Mr. Chairman, what we want to do is make it
feasible, make it easy for the opt-out to take place. Here is the
standard. In other words, if a State regulatory commission decides
to opt out of competition, can a court overturn that decision? The
answer would be that our bill requires a State or nonregulated util-
ity to make a finding, after holding a proceeding, that a class of
consumers would be adversely affected before opting out.
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What the bill does is it further prohibits a person from seeking
a review of the State opt-out decision in Federal court. These deci-
sions would be subject to State court review under State laws.

Mr. Chairman, while the State statutory language is ambiguous,
we don’t intend to allow a court to substitute its judgment for that
of a State utility commission or a cooperative or a municipal utility.
So we would only envision a court to opt-out or to disapprove of an
opt-out decision if the procedural requirements weren’t complied
with.

Chairman BLILEY. Thank you. Thank you, Mr. Chairman.

Mr. BARTON. I thank the gentleman from Richmond. The Chair
would recognize the gentleman from Michigan, Congressman Din-
gell for 5 minutes.

Mr. DINGELL. Thank you, Mr. Chairman. I would like to welcome
my old friend, Mr. Richardson, back to his committee. Let’s look at
TVA and Bonneville. Both of these entities would continue their
tax subsidies and their tax-exempt status. Both of them would con-
tinue their exemptions from antitrust laws under the administra-
tion bill; isn’t that so?

Mr. RICHARDSON. That is right, Mr. Chairman.

Mr. DINGELL. And they then would be able to go in and sell
under such terms as they felt were appropriate outside their re-
gion, would they not?

Mr. RiICHARDSON. That is correct.

Mr. DINGELL. But it doesn’t necessarily follow that they would
sell in all parts of the country. For example, it wouldn’t make
available to the people, let’s say of New York or Texas or Michigan,
access to those cheap subsidized powers at TVA or at Bonneville,
would it?

Mr. RICHARDSON. That is correct. But TVA is subject to antitrust
laws. I wanted to point that out.

Mr. DINGELL. TVA is; but Bonneville is not?

Mr. RICHARDSON. Correct.

Mr. DINGELL. Let’s talk about the Public Benefits Fund. Some
States would pay more into this fund than others; isn’t this true?

Mr. RICHARDSON. Yes.

Mr. DINGELL. Why?

Mr. RICHARDSON. Size, population, competitive markets.

Mr. DINGELL. Not all States would get equal benefits back, would
they?

Mr. RICHARDSON. The distribution is based on population and
other economic indicators.

Mr. DINGELL. Now, your bill also authorized FERC to order utili-
ties to divest generation if the utility has market power in sales of
electric energy for resale in interstate commerce?

Mr. RiCHARDSON. That is correct.

Mr. DINGELL. Now, that has been built for the benefit of the util-
ity and for the benefit of its customers over time, subject to the ap-
proval of the State regulatory agencies, is it not?

Mr. RicHARDSON. That is correct.

Mr. DINGELL. And so FERC is now going to come in and instruct
the utility that they are going to have to divest that power without
considering any of the questions that might be related to the needs
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of the people in the area served? They will just come in and say
sell this facility? Why?

Mr. RICHARDSON. Mr. Chairman, only in limited circumstances.
FERC does not have unlimited power.

Mr. DINGELL. It says, it says, Mr. Secretary, that they can order
to divest generation if the utility has market power in sales of elec-
tric energy for resale in interstate commerce.

Mr. RICHARDSON. Only if the utility has sufficient market power
in the region.

Mr. DINGELL. Where is that in the bill?

Mr. RICHARDSON. That is in that provision that you just men-
tioned. In other words, it is not an unlimited authority. It is a spec-
ified authority that would be, we envision, exercised only in limited
circumstances.

Mr. DINGELL. And the only defense that the utility has or the
consumers of that particular State have is to go to court?

Mr. RICHARDSON. They can go to court. They can go to their con-
sumer commission within the State.

Mr. DINGELL. The consumer commission has no authority under
this to review the findings of FERC.

Mr. RICHARDSON. They primarily would have to go to court, but
they would still have their legal options in that court.

Mr. DINGELL. That is all?

Mr. RICHARDSON. Yes.

Mr. DINGELL. And the court would be interpreting a statute of
the United States and giving preferential consideration to the find-
ings of FERC under the traditional rules of regulatory interpreta-
tion, would they not?

Mr. RICHARDSON. Yes. But——

Mr. DINGELL. Yes. Now, Mr. Secretary, I have limited time, and
I am so much enjoying your answers that I have to move on. The
bill also has a Federal mandate that all the utilities are going to
open up retail competition by January 1 of 2003?

Mr. RICHARDSON. That is right.

Mr. DINGELL. And if they don’t make that date, what happens?

Mr. RICHARDSON. Well, if they don’t make that date—that is a
very flexible date. That is several years from now.

Mr. DINGELL. No, no, no. It may be several years from now, but
there is no flexibility. If they don’t meet that, they have problems.
What would happen?

Mr. RICHARDSON. The consumers would have the right to choose
if they didn’t meet that date.

Mr. DINGELL. So FERC would come in and issue an order?

Mr. RiCHARDSON. No, FERC would not have that authority.

Mr. DINGELL. Who would then enforce this matter?

Mr. RICHARDSON. The State court would.

Mr. DINGELL. State court would?

Mr. RICHARDSON. What we are doing is giving the States the
prime opt-out option to deal with any deadline, to deal with many
of the provisions in the legislation. The States would have, in our
judgment, more power than FERC to determine decisions like what
you mention.

Mr. DINGELL. But there are two very narrow questions under
which they could opt out. Just two. What are they?
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Mr. RICHARDSON. They can opt out if there is a determination
that the consumer is financially harmed. And they can opt out if
their State legislature takes that position.

‘17\/11'. DINGELL. The State legislature or the State regulatory agen-
cy?

Mr. RICHARDSON. The State regulatory agency.

Mr. BARTON. This will have to be the gentleman’s last question
for this round.

Mr. DINGELL. Thank you, Mr. Chairman. I appreciate that.

In some States, the State regulatory agency makes those deci-
sions, and under State law in others it is the legislature which has
not delegated those responsibilities. You are then going to run
roughshod over the State legislature which chose to make those de-
cisions itself, are you not?

Mr. RICHARDSON. State regulatory authority, if you look at 22
States who have already taken action by their legislature

Mr. DINGELL. That is not my question. You are going to ride
roughshod over the legislators of the States who choose to take a
different course?

Mr. RICHARDSON. I would think that the State-regulated entities,
many are elected and many are responsive entities. We don’t want
the Federal Government making those determinations.

Mr. DINGELL. And you are going to ride roughshod over the State
legislatures that have come to a different decision.

Thank you, Mr. Chairman.

Mr. BARTON. The Chair would recognize himself for 5 minutes.

Mr. Secretary, while we are on the point of date certain, there
are different ways to do date certain. You can have a hard date cer-
tain; a State has to act by date certain or Federal law would pre-
empt. The administration does not support a hard date certain; is
that correct?

Mr. RICHARDSON. That is correct.

Mr. BARTON. You could also go exactly the opposite and not have
any date certain. We could do what is in the Federal domain in
terms of interstate commerce and certain transmission issues and
just be totally silent so that States that have acted, obviously we
would accept that if it didn’t violate the Federal interstate com-
merce clause; but States that didn’t want to act wouldn’t have to,
so you could go from a very hard date certain to no date certain.
A})ld the administration does not support that approach either, does
it?

Mr. RICHARDSON. That is correct. We think that to encourage
competition, you want to have a date. Now, we are ready to discuss
f\1vith you flexible responses to achieving the goal within that time-
rame.

I think if you don’t have a date certain, you are not necessarily
stimulating the competitive process and that is what we want to
do. I believe that the reason that we have had such conclusive ac-
tion by almost half of the legislatures and many more coming is be-
cause they see the prospect of competition. They want to get ahead
of the curve on that.

Mr. BARTON. Because of some of the concerns that Congressman
Dingell raised about requiring some finding of fact that consumers
would be harmed, what would the administration’s position be if
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we had a date but there was no question of fact if the State wanted
to opt out, you simply required that the Governor of the State sub-
mit a letter to the President, the Secretary of Energy, that the
State did not choose to engage in retail competition, so you had a
soft, soft date certain, what would the administration’s position be
to something like that?

Mr. RiICHARDSON. We would have difficulty with that. We think
that there should be some type of a finding. If you leave it up to
the Governor, the State legislatures, you get into the arguments
that I got into with Congressman Dingell: Is the State entity more
viable than the Governor or the legislature? This is why I think a
proceeding with a conclusive answer with at least the process mov-
ing forward is the best way to go.

Mr. BARTON. So you wouldn’t trust the Governor of a State to
simply submit a letter and we would just trust their judgment?

Mr. RICHARDSON. Well, I do trust Governors, but we want to
have a proceeding of some kind. We want to keep talking to you
about this.

Mr. BARTON. My next question is a personal question. What is
your travel schedule for July and August? There is a reason that
I am asking this.

Mr. RicHARDSON. Well, I will be traveling a lot.

Mr. BARTON. Do you think that it is important that this sub-
committee actually produce a bill and try to have an open markup
sometime this summer?

Mr. RICHARDSON. I think definitely, Mr. Chairman. I think that
the Senate is looking toward this committee to take action. I think
the competitive markets are aching for movement.

We want to get engaged in a process soon. We worry that the
electoral season next year might preclude us from acting. If it
means my staying in town to work with you, I will do that.

Mr. BARTON. I think it is very helpful to have the administra-
tion’s point person on electricity restructuring in Washington when
the subcommittee is marking up an electricity restructuring bill.

Mr. RICHARDSON. I will stay when you schedule your markup.

Mr. BARTON. Congressman Hall and I are discussing various pro-
posals which have already been introduced, other members are
going to be introducing proposals, and I am going to be meeting
with Chairman Bliley, and Congressman Hall is going to be meet-
ing with ranking member Dingell, and we have a working group
established and so we are about to stop talking and start acting,
I hope.

We would need your guidance and participation, or your des-
ignee. And so I would think that the next 2 months are going to
be critical times and I would hope that you would try to be avail-
able if we give you enough notice.

Mr. RICHARDSON. I will be available, Mr. Chairman. What you
just said is indeed music to my ears; that you might move in July
for markup.

Mr. BARTON. Well, saying it and doing it, as you know, are not
the same. I want to assure the audience that there is no bill that
you haven’t seen because we haven’t put it together yet, but we are
beginning to work in that direction. My time has expired.
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The gentleman from New Jersey, Mr. Pallone, is recognized for
questions for 5 minutes.

Mr. PALLONE. Thank you, Mr. Chairman. I wanted to ask the
Secretary if he could clarify, under his bill or the administration
bill, if the intention is for disclosure information or the labeling, so
to speak, is to remain intact with every sale and resale of electric
energy, even under an emissions trading program; and my question
is whether that is the intent?

Mr. RICHARDSON. That is the intent.

Mr. PALLONE. Your bill allows electricity suppliers to sell inter-
ruptible power at certain times during the day to residential con-
sumers. I wanted to ask, first, should utilities be allowed to sell in-
terruptible power to residential consumers? What is your opinion?
Obviously that is what the bill says, but what is the theory there?

Mr. RICHARDSON. We leave that up to the State to decide wheth-
er that should be interrupted. We, the FERC or any Federal entity,
would not make the decision. So it would be up to the State.

Mr. PALLONE. Are there any protections in the bill to protect con-
sumers from having their service interrupted if that is allowed?

Mr. RICHARDSON. The consumer protection entities within each
State. Congressman, we feel that the State consumer entities are
doing an adequate job of doing that.

Now, within the Department of Energy, we have talked about ex-
panding our role without causing concern in the Congress to be
able to ensure that consumers are protected, and we would find
ways, once this legislation starts being implemented, to ensure
those consumer protections. We would be open to additional advice
from you on how we might do that.

Mr. PALLONE. There is nothing specific in the bill in that respect?

Mr. RICHARDSON. No, there isn’t, but there is a perception that
State regulatory agencies will do a good job.

Mr. PALLONE. The bill requires payments to the Public Benefits
Fund to be collected by a non-Federal fiscal agent. Based on what
has happened in the past, my question is whether the administra-
tion is confident that these funds, if held outside of the Treasury,
will be available for their proposed purposes, without appropriation
and without being subject to budget caps and sequestration?

Mr. RICHARDSON. We think that the money will be available. It
is not subject to appropriation. We believe that it will serve the
noble purposes that you mentioned in the opening statement for
conservation, to help low-income people pay for their utility bills,
provide for research and development of emerging clean tech-
nologies.

Mr. PALLONE. Currently States may block aggregation attempts
by local entities, particularly local governments. I want to know
whether the administration’s bill provides sufficient flexibility for
local entities to aggregate as cheaply and as efficiently as possible.

Mr. RICHARDSON. Well, here is an area where we do preempt the
States because we want to encourage aggregation.

Mr. PALLONE. Does the bill have an explicit grandfather for
States that have already passed and have enacted restructuring
legislation?
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Mr. RICHARDSON. It is not in the bill, but it is implicit, so that
you can make that assumption. In other words, it is not drafted in
the legislation, but it is implicit.

Mr. PALLONE. How is it implicit?

Mr. RICHARDSON. Well, if a State goes to competition, it has to
file a petition with FERC. Perhaps if you think it should be a little
more explicit, maybe we can work together to achieve that.

Mr. PALLONE. Okay. What about securitization of stranded costs.
Do you think that the bill would encourage securitization of strand-
ed costs?

Mr. RICHARDSON. We leave all recovery and securitization of
costs issues to the States. We are just saying this is your issue and
you decide.

Mr. PALLONE. Thank you.

Mr. BARTON. The gentleman actually stopped right on time.

The gentleman from Kentucky, Mr. Whitfield, is recognized for
questions for 5 minutes.

Mr. WHITFIELD. Thank you.

Mr. Secretary, in the explanation of the administration’s bill re-
lating to section 701, it starts out that it will clarify EPA’s author-
ity to require a nitrogen oxide trading authority. Does that mean
it is the position of the administration that they do not have that
authority now?

Mr. RICHARDSON. This is our position. We clarify that EPA has
authority to impose a cap and trade program for NOx emissions.
We do clarify that. However, this language does not alter existing
EPA authority to determine things like the geographic coverage or
level of reductions required to address several regional transport
considerations.

Mr. WHITFIELD. I am trying to determine if you feel the authority
is there right now for them to do that.

Mr. RICHARDSON. We think that EPA does have that authority.
We just want to clarify it.

Mr. WHITFIELD. This is just affirming it then?

Mr. RICHARDSON. That is right.

Mr. WHITFIELD. Second of all, it is my understanding that one in-
terpretation is that this will preempt the State implementation
plans and will broaden the control region beyond the 22 States that
are involved in the SIP call that was issued in last fall’s provisions.

Mr. RICHARDSON. It wouldn’t do that. It would reflect the original
premise. It would not go beyond that.

Mr. WHITFIELD. If this provision passes and it is determined that
one State is violating the Ambient Air Quality Standards, then
EPA would be required to issue new regulations that might pre-
empt State law?

Mr. RICHARDSON. I think the answer is yes, but I want to get
back to you with a definitive response, if I could for the record.

[The following was received for the record:]

Our proposal is designed solely to clarify EPA’s existing authority to require a
cost-effective interstate trading system for nitrogen oxide (NOx) pollutant reductions
addressing the regional transport contributions of this ozone precursor needed to at-
tain and maintain the National Ambient Air Quality Standards (NAAQS) for ozone.
We do not propose changes to existing EPA authority to determine the geographic

coverage, or the level, of reductions required to address regional transport contribu-
tions. In addition, our proposal does not include any changes to or clarification of
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in section 184, which addresses addressing the establishment, authorities and oper-
ations of ozone transport commissions.

The proposal should assuage any misgivings States may have regarding partici-
pating in the optional market-based interstate allowance trading system permissible
under EPA’s 1998 rules. The proposal does not expand EPA’s responsibility, which
has existed under the Clean Air Act since 1970, to assure that each State implemen-
tation plan addresses not only the impact of its source emissions on air quality with-
in its borders, but also any significant contribution of those emissions to air quality
in other States.

The 1998 rules are the subject of ongoing litigation in the U.S. Court of Appeals
for the District of Columbia. The proposal does not provide any directives that
would modify the 23-jurisdiction coverage, or the State-by-State NOx budgets, pro-
vided in the challenged rules.

Mr. WHITFIELD. Okay. Then it seems like if that is the case, it
also would preempt the interstate transport regions and transport
commissions that were established under the Clean Air Act.

Mr. RICHARDSON. Congressman, that is not the intent. I think
your questions are in the direction are we moving ahead to ratify
the Kyoto treaty before going to Congress on climate change. That
is not our policy. We are not going to back-door the Congress, the
Senate on this.

We have stated on numerous occasions that we are not going to
seek to cap emissions of carbon dioxide and other greenhouse gases
until such time that the work in progress in the Kyoto Protocol is
completed and you and the Congress have ratified it. So that is not
our intent to set new policy.

Mr. WHITFIELD. I don’t think you are trying to do anything with
Kyoto, but there are significant changes here on nitrogen oxide. I
just wanted to clarify that in my mind, and I look forward to work-
ing with you.

One other question. The recent decision of the American Truck-
ing Association on the Ambient Air Quality Standards in which the
court said that EPA had in essence exceeded their legal authority,
does that decision in any way change the administration’s view of
the necessity of section 701?

Mr. RICHARDSON. I don’t believe so. We are sticking with our pol-
icy.

Mr. BARTON. Mr. Secretary, you need to either sit forward or
move the microphone.

Mr. WHITFIELD. Thank you, Mr. Chairman. I yield back the bal-
ance of my time.

Mr. BARTON. The gentleman from Massachusetts, Mr. Markey, is
recognized for 5 minutes.

Mr. MARKEY. Thank you, Mr. Chairman. My mother always said
to me that the most important question to answer in all situations
is, compared to what? The monopolists sitting out here have a se-
cret bill that they all are holding very close, they don’t want people
to know about it, but they actually call it the “monopolist phantom
menace bill,” and it is subtitled “the utility empire strikes back.”

Mr. BARTON. We want the monopolists to stand up.

Mr. MARKEY. The monopolists all believe in competition, but—ev-
erybody wants to go to heaven, but nobody wants to die. Everybody
wants competition, but no one wants to give up their monopoly. I
actually have the provisions in their bill and I would like to read
it to you and see if the administration would sign this bill.
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The first provision is that it forces consumers to pay $20 billion
more annually than they would under competition.

Second, it would prevent a reduction in greenhouse gas emissions
of 40 to 60 metric tons annually by 2010.

Third in their plan, it degrades the reliability of the Nation’s
electricity grid by failing to establish any Federal oversight over
the National Electricity Reliability Council or the various regional
reliability councils, failing to create a sound legal basis for regional
transmission organizations needed to assure reliable transmission
and elimination of existing transmission constraints.

The fourth thing their secret bill does is it allows inefficient gov-
ernment-sponsored utilities like the TVA to continue to enjoy spe-
cial privileges and immunities from competition, from antitrust
lawsband from meaningful Federal oversight and regulation by the
FERC.

Then it promotes protracted and expensive legislation by failing
to properly clarify Federal and State jurisdictional boundaries.

Sixth, it undermines environmentally sustainable renewable gen-
eration sources by failing to replace outdated Federal mandates
such as PURPA with up-to-date incentives such as a renewable tax
credit and a renewable portfolio standard.

Seventh and finally, it ignores the threat of excessive utility mar-
ket power by relying on PUHCA to restrain utility pyramids when
the FTC already has amply demonstrated that it will not enforce
PUHCA’s restrictions and is willing to grant broad exemptions
from PUHCA to any utility who wants one, without any significant
limits, when what we should be doing is actually transferring some
of that authority to an agency like FERC which might in fact pro-
tect consumers and ensure that we have competition.

So this secret bill is out here and when we actually begin a
markup, every one of these provisions is either going to be put out
as the full bill, or what they might try to do is give amendments
to individual members so it actually has a virtual presence.

Could the administration ever sign a bill like that, Mr. Secretary,
or would you recommend a veto?

Mr. RICHARDSON. We couldn’t sign a bill like that. In fact, we
like our bill and we also like the bill that you and Congressman
Largent have proposed, with a few modifications.

Mr. MARKEY. Thank you. I appreciate that. You are the big
cheese on the block, and we are willing to work with you, Mr. Sec-
retary. That is all I really wanted to know. I think that is the most
important issue before the committee.

Mr. BARTON. We thank the gentleman from Massachusetts.

The gentleman from Florida, Mr. Bilirakis, is recognized for 5
minutes.

Mr. BiLrRAKIS. Thank you, Mr. Chairman. You know, Mr. Sec-
retary, at the outset of your remarks you made a comment that
States are leading the way, as they should. Then, you went on to
say how very significant it is that there be Federal legislation, and
you talked about the 22 States that are already doing this. I think
you basically indicated that every other State is considering ad-
dressing to do so, et cetera.

So, I just really have to wonder why, particularly when you have
an opt-out arrangement—whether or not it is in fact the true opt-
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out that I like to think you intend it to be when you use words
such as “reasonably mitigated,” which does nothing except create
lawsuit after lawsuit. But I guess what I am wondering, since you
are providing for an opt-out, you are providing for the lack of the
uniformity that I suppose you would mean is necessary to have
Federal legislation when in fact progress is being taken by the
States. Any comment?

Mr. RICHARDSON. Yes. First of all we think that our bill, and I
am not going to recite the litany, is good for the economy, the envi-
ronment and consumers. But the reason that we think that we
should have Federal legislation is that there are still a number of
statutory Federal impediments.

I think you still have to provide for an efficient competitive
transmission system. The Federal Government can do that. And
then you have to deal with some of the Federal power markets that
exist, the TVAs, the Bonnevilles that are in essence Federal enti-
ties. What you want to do with those Federal entities is promote
competition.

I have had some utility representatives from your area tell me
what they want is open competition, but there are still laws on the
books, there is still bureaucracy that prevents them from achieving
the full benefits of competition.

Mr. BILIRAKIS. I have heard the same thing and you are quite
right, Mr. Secretary. I guess if we are talking about the Federal
impediments, that is what I think we should be concentrating to-
ward rather than in effect almost forcing competition. I just wonder
if we are really concentrating on what we should be concentrating
on these Federal impediments that you referred to.

But I would also suggest to you and maybe through you to
Messrs. Largent and Markey, that the words “reasonably miti-
gated” to me do not connote or equal to, if you will, a true opt-out
because of the hoops that one would have to jump through when
in fact the Public Service Commissions of the State, opt out rather
than having to go through the hoops of particularly the words “rea-
sonably mitigated.” Let me jump to another subject, but I would
like to say that my support would be subject to maybe a re-
addressing of that particular area.

On the renewables, your bill sets up the standard, et cetera, et
cetera. For instance in Florida, I am going to be parochial here, but
there are a lot of other States in the same category, they would
have a tough time meeting that standard because of the geography
of the State and the resources available. Solar energy is the one re-
newable energy source that Florida has an abundance of, but it is
so very, very expensive so it is not really that practical. I would
suggest that be taken a look at.

Mr. RiCHARDSON. Well, Congressman, you have a lot of coal in
Florida, coal-fired plants.

Mr. BILIRAKIS. All right.

Mr. RICHARDSON. And while there may not be enormous poten-
tial of solar and wind in parts of the Southeast, some coal plants
can take advantage of using biomass. That is one of the four, solar,
wind, geothermal, and biomass, that we have as a renewable
standard for coal-firing purposes. This is clean and this counts as
a renewable.
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So we think that this 7.5 percent is reasonable. It would promote
renewable energy production. We are doing a lot of good research
on solar and wind in the Department of Energy will make them
more commercially viable, technologically more advanced. So we
think that this is a modest number and we think that your region
would benefit, especially with—well, with solar and all of the sun
that you have.

Mr. BILIRAKIS. My time has expired. I can’t respond.

Mr. BARTON. If you would like to respond?

Mr. BILIRAKIS. No, that is all right.

Mr. BARTON. The gentleman’s time has expired. The Chair